FEBRUARY 26. 1766. 


* 0 
um, , * 
* 
* 
. « 4s 5 
PRs 3 + . * 
W a F 
„ a , 
„ „ 4 

1 7 , 4 
ASN * p 

— ” 5 * 
min . 
of — - 4 
wa A. + &do 
AE * 
— % . \ * 
* . 

L 9 

3 


I MARY DicksON, Relict of the deceaſt 
EI George Muirhead of Whitecaſtle, now 
IT Wife of Mr. 7ohn Noble Miniſter of 
the Goſpel at Libberton, and for him, 
for his Intereſt ; 
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| TO THE 
PETITION of Janet MiLLER, Cc. 


—— FT THE fact which gives riſe to this queſtion, is ſhort and 
rn ſimple. George Muirhead, in the 1711, was infeft 

3 upon a precept from a wrong ſuperior, as muſt now 
be admitted. Upon this title, he poſſeſt himſelf 39 


years and nine months; and the reſpondent, his diſponee, 


= ompleted the poſſeſſion for 40 years before any challenge 
7 ———.— vas brought. The queſtion of law which thence ariſes, is, 
ee /hether or not George Muir head, or the reſpondent in his 
8 ight, has not thereby acquired a right to the lands by the po- 
— tive preſcription ! 
LIE There are other facts mentioned in the petition which have 
TI een already obviated, and therefore, ought not to have been 
—.— epeated ; ſuch as the reſpondent keeping up, and refuſing to 


ſhow 


2 J. 
ſhow to the petitioners the rights of theſe lands, till the three 
months wanted to complete the preſcription were run. The 
fact, if it were true, could have no influence upon the point 
of law ; and is only thrown out to conciliate a little fayour to 
the petitioners plea : But your Lordſhips have been informed, 
that it is not true ; and that, fo far from keeping up theſe pa- 
pers, ſhe ſhowed them the very day her huſband was buried 
to Mr. Chancellor of Shielhill, the friend and adviſer of the 
petitioners, —lt is alſo ſaid in the petition, and with the ſame 
view of conciliating favour, that the diſpoſition by George 
Muirhead to his wife was merely gratuitous ; which is not true 
neither: For, as was ſhown to your Lordſhips in former pa- 
pers, it was burthened with debts which very near exhauſted 
the value of the ſubject. 1 

When the queſtion was laſt before your Lordſhips, it was 
conſidered as of the greateſt importance to the law. The ſta- 
tute of preſcription is the moſt ſalutary law that ever was en- 
acted; it is the great ſecurity that any man has for his proper- 
ty. It is that which quiets mens minds, puts an end to ſuits 
and contentions, which otherways would be endleſs, and, on 


that account, is called by an antient writer upon law, the 
patrona generis human. | 


Such a falutary law ought certainly not to be narrowed by 
interpretation, but the benefit of it made general, and ex- 
tended to heirs, as well as creditors and purchafers. Accor- 
ding to the doctrine maintained by the petitioners, if but one 
heir ſhould be ill adviſed in making up his titles, as George 
Muirhead was, all the ſubſequent heirs after him, for hundreds 
of years, would be inthe ſtate of apparency, and, by conſequence, 
all their marriage ſettlements upon heirs would be void and null; 
And the fame would be the caſe with reſpe& to the moſt 
onerous contractions, except in ſo far as they might be ſaved 
by the ſtatute 1695, which being a correctory ſtatute, ought 
not to enter into your Lordſhips conſideration, in a queſtion 
which muſt be decided upon the principles of common law 

© | 8 4 


E "8-7 
and which, therefore, ought to be conſidered as if that ſta- 
tute had never been made. And even that ſtatute would on- 
ly fave the creditors of ſuch of thoſe apparent heirs as had 
poſſeſt three years; for if the heir died within the three 
years, the debt would be Joſt, tho? his predeceſſors had ſtood 
infeft in the lands without challenge for 200 years. And 
your Lordſhips will further obſerve, that the creditors of thoſe 
apparent heirs would not have the benefit of the act 24th, 
1661, by which the creditors of the defunct are preferred to 
the creditors of the heir, provided they do diligence within 
three years ; and by which the apparent heir is forbid to alie- 
nate the eſtate within a year after his predeceſfor's death: For 
certainly that act does not extend to the creditors of a defunct 
who was only apparent heir, becauſe the debts of ſuch credi- 
tors could not at that time affect the eſtate. | 

Theſe conſequences ſo alarming, determined your Lord- 
ſhips to give your laſt judgment in this caſe unanimouſly : 
And it is againſt this judgmeat that the petition reclaims. 


And in the firſt place, the petitioners maintain, that George 


Muirhead, notwithſtanding of his infeftment, continued ſtill, 
and died in a {tate of apparency. And this is ſo far true, 
that as he did not live to complete the preſcription, he could 
not be faid to have acquired the property of the lands. But 


this your Lordſhips ſee is the caſe of every man infeft upon a 
charter or diſpoſition a non habente, till he has poſſeſt for 40 


years. But here the petitioners make an admiſſion, p. 10. 
which ſeems to be fairly giving up their plea : For they ſay, 
that George Muirhead, upon the title of his infeftment, might 
have acquired, by preſcription, ſuch a right to the lands as 
would have validated his onerous contractions. Now the re- 


ſpondent is adviſed, that the poſitive prefcription, if it gives. 


any right at all, gives a right to the property of the lands, 
and thereby validates the gratuitous as well as oncrous deeds 


of the perſon in whole favour it runs. 
: The 
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The ſecond plea which the petitioners maintain, is, that 
George Muirhead could not preſcribe upon the firſt alternative 
of the act 1617, which requires for the title a charter and a ſa- 
ſine ; nor upon the ſecond alternative, which requires one or 
more ſaſines continued, and ſtanding together for the ſpace 


of 40 years, proceeding upon retours, or precepts of clare 
CC 41 at ; 

re 7 of theſe propofitions, the reſpondent has no occa- 
505 ww diſpute, as ſhe thinks it clear, nor had any of your 
Lordſhips the leaſt doubt, that George Muirhead had a title to 
preſcribe upon the firſt alternative of the act: For, according 
to the ſenſe which has been conſtantly put upon the act ever 
ünce it was made, a diſpoſition, procuratory of reſignation, 
precept of clare co wer or any other warrant for the ſaſine, 
has been accounted equivalent to a charter ; and it would be 
very extraordinary, that George Muirhead, if he had been in- 
feft upon a diſpoſition from a porter or ſtreet cady, ſhould 
have acquired by preſcription, but ſhould not have got. the 
ure to preſcribe, by an infeftment upon +a precept from the 
Earl of Migton, whom he conſidered as his ſuperior in the 
lands. This is making a diſtinction betwixt precepts of elarc 
conſlat, and other warrants for taking ſaſine in lands, which has 
no foundation either in law or equity ; and if any difference were 
to be made, it ſhould be rather in favour of a precept of clare 
conjiat, by which a man takes an eſtate as belonging to his 
predeceſſor, than of a diſpoſition ſuch as that above mention- 
ed, fiom a perſon who has clearly no right to the lands. 

Aud the ſtatute interpreted | in this way, is moſt rational and 
conſiſtent. If there is a warrant produced for the ſaſine, 
ſuch as charter, procuratory of reſignation, Sc. then forty years 
polictiion is ful ficient without more; nor is any other ſaline re- 
quired, tho' the perſon infeft ſhould die before the forty years 
ere expired, But the preſcription may be compleated either 
by his heir, or by any other perſon in his right, without any 
new fafine ; whereas, if only a ſaſine is produced, proceeding 


upon 


WO 


. 


upon a retour, or a precept of clare conſtat, but not the re- 
tour or precept which is the warrant of it, then there muſt be 
either continued poſſeſſion upon that ſaſine for forty years, or, 
if the perſon dies before that time, there muſt be another ſa- 
ſine in the perſon of his heir. | 

The petitioners 7hird plea, and upon which they ſeem chicfly 
to lay their cauſe, is, that tho' there were here a proper title of 
preſcription, and continued poſſeſſion for forty years; yet tho 
preſcription could not be run: , Becauſe there was no 
perſon againſt whom it could run. 2dly, Becauſe there was 
no right in that perſou which he could lofe by preſcription. 
And, zal, Becauſe there was no valentia agere in that perſon, 
ſo as he could interrupt the preſcription. 

And in the argument upon this head, the petitioners ſ-t out 
with a propoſition which the reſpondent cannot admit, name- 
ly, that the preſcription might have run in favour of George 
Muirhead, againſt any extraneous perſon pretending a right to 
theſe ſubjects, but not againſt the petitioners; for, in the matter 
of preſcription, the reſpondent cannot diſtinguiſſi betwixt 


heirs and others; and if a man has acquired by preſcription, a 


right which will be good againſt perſons having otherways a 
better right, a fortiori, ſhould that right be effectual in que- 
ſtions among heirs. 5 

The whole argument of the petitioners upon this point is 
mere ſubtilty, and proceeds upon a ſuppoſition which is not 
founded in law, that-the poſitive preſcription, like the nega- 
tive, muſt run againſt a particular perſon, who loſes what the 
other acquires, and who is not valens agere to interrupt the 
preſcription : For, the poſitive prefcription is adjectio Yorint: 
per continuationem poſſeſſionis, without enquiring who loſes what 
the other gains, or whether he was valens agere or not, with 
the exception only of minority: And even that exception, your 
Lordſhips know has been much controverted ; whereas the 
negative preſcription neceſſarily ſuppoſes a perſon who loſes 


his right by not proſecuting it within forty years; and of con- 
| | | ſequence, 


p. 19, 


3 


ſequence, it is required, that this perſon ſhould be valens 
agere. 

, But, ſuppoſing your Lordſhips ſhould be diſpoſed to enter 
into theſe ſubtilties; and, in the poſitive preſcription, ſhould 
require all the requiſites of the negative, the reſpondent re- 
peats what ſhe ſaid in her former papers, namely, that the pre- 
ſcription in the perſon of George Muzrhead, ran againſt his fa- 
ther's heirs; that theſe heirs loſt thereby the right which they 
would have had to take the eſtate as heirs to his father, paſling 
by him, and ſet aſide his gratuitous deeds, and that they were 
either valentes agere by a procels of declarator, ſuch as is there 
mentioned, or that in the poſitive preſcription, the on valen- 
zia agere, is not ſuſtained, as was decided in the caſe of Auch- 
luncart, obſerved by Fountainhall, ziſt December 1695, 

The petitioners are pleaſed to ſay, that the diſtinction be- 
twixt the heirs of John Muirhead the father of George, and the 
heirs of George, is a mere ſophiſm, for which they give no 
better reaſon, than that, during the life of George, they could 
not be the heirs of John,—They might have added, that they 
could not either have been the heirs of George during his life. 
But the diſtinction is well founded in the nature of our feu— 
dal rights and ſervices; and theſe very petitioners claim, in 
the right of Margaret and Katharine Muirheads, who were ſer- 
ved heirs to John the grandfather. 

*T istherefore true, that the preſcription did run againſt the heirs 
of John the father of George, who were expectants of the ſucceſſion 
during the life of George, and had a right to take it up after his 
death, paſling by him, and diſregarding his gratuitous deeds, And 
it is very evident what George Muirhead gained by the preſcrip- 
tion, namely, a right to the lands, which he had not before; 
and, in conſequence of that right, the power of giving away 
the eſtate, even gratuitouſly.—And what the heirs of John 
Muirhead loſt by the preſcription, is as obvious, namely, the 
right of taking up the eſtate, as in hereditate jacente of John, 
paſſing by George, and diſowning his gratuitous deeds ; 3 
0 
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of which, they cannot take the eſtate otherways than as hcirs 
to George, and, of conſequence, mult be liable to all his 
deeds. | 

It is ſaid, that a power or faculty, ſuch as that of diſpoſing 
gratuitouſly of lands, is not the ſubject of the poſiti-e pre- 
ſcription: But this is already obviated: It was the pra per- 
ty of the lands which George Muirhead acquired by the poſi- 
tive preſcription; and it was only in conſequence of the pro- 
perty that he acquired the power of free diſpoſal. 

The petition concludes with quoting over again, at great 
length, the caſe of Smith and Gray. - But the interlocutor, in 
that caſe, plainly ſhows the difference betwixt it and this; 
for there the heirs who poſſeſt had two rights in their perſon, 
one by ſervice as heirs of line, and the other by diſpoſition ; 
and when a man has iwo rights in his perſon, there ſeems to 
be no reaſon for ſetting vp the one as a title of preſcription, 
to cut down the other. But in this caſe it is plain, that George 
Muirhead had but vue right to theſe lands, viz. his infeftment 
upon the precept of clare conſtat. 


In reſpect whereof, &c. 
JA. BURNET. 
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